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of the United States Code {ie..
the HUD-! Settlement State-
ment). Notwithstanding the
fact that the Release does not
require that the HUD-1 Settie-
ment Statement be signed by
the borrower or certified by the
agent, your authors recommend
that such a signature or certifi-
cation be obtained in order to
demonstrate compliance:

= writien or electronic records
reflecting communications
between the licensee and the
settlement agent verifying the
disbursement date-of the loan
preceeds and identifying the
name of the settlement agent
providing the information and

the electronic or business ad-
dress used 1o contact the settle-
ment agent: or

= contemporancous writlen or
electronic records memorial-
izing oral communications
between the licensee and the
settlernent agent verifying the
disbursement date of the loan
proceeds and identifying the
name and telephone number of
the settlement agent providing
the information.”

Note that. under the Reiease, the
“disbursement date™ refers to the date
on which the majority of the loan pro-
ceeds are disbursed to the borrower, to
a third party on behalfl of the borrower,

2o Given the ambiguous natire of this provision. we recommmend
caution in relying on fas a means w desonss
with sevliog 29485,

o complianee

or 1o the licensee to satisfy an existing
obligation of the borrower and that the
term “settiement agent” refers to the per-
son that disburses funds from an escrow
including an escrow agent. a controlled
esCTOW Company, a title insurance com-
pany, or an underwritten title company.

The Release states that when the
Commissioner believes that compliance
is uncertain or unclear from a review of
the above information provided by the
licensee, the Commissioner may request
additional information to demonstrate
compliance with section 2948.5. As are-
sult, your authors recommend that lenders
rely on a Final HUD- 1 Settlement State-
ment which has been signed by the bor-
rower and/or certified by the settlement
agent in order to demonstrate compliance.

Oklahoma Attorney General Opinion 07-12;
Commission on Consumer Credit

On May 21. 2007 the Oklahoma At-
torney General posted to his website (hitp;
fiwww.gag. state.ok.us) AG Opinion 07-12 in
connection with & request by Oklahoma State
Representative Lucky Lamons to opine on five
guestions involving the Oklahoma Commission
on Consumer Credit {the Commission). The re-
sponse to each of these guestions is noted below.

The Commission is the policy-making and
governing authority of the Oklahoma Departmen:
of Consumer Credit and is responsible for enforce-
ment of the Oklahoma Uniform Conswmer Credit
Code. 14A Okla. Stat, 2001 & Supp. 2006, sections
P10 — 9-101 {the U3C). Pursuant to 14A Okla.
Star. 2001, section 6-503. the composition of the
voting members of the Commission essentially
consisis of two categonies of members appointed
by the Goveraer with the following distinctions:

i Five at-large Commissioners initiafly
with staggered terms of one. fwo. three.
four and five vear terms respectively.

T 1L Johmss

1= i sbarchaldes wah Phil
eIy & A i

PO Oklahena

By Eric L. Johnson

which revert to five-yvear terms each on
expiration of the initial term. with no
more than three at-targe members of the
same polttical party: and

12

Three addittonal Commissioners with
stageered terms of three. four and five
year terms respectively, with no more
than two of the additional Commission-
ers of the same political party and:

a.  one must be actively engaged in
the business of making supervised
loans primarily pursuant to 14A
Okla. St 2001, section 3-3084:

k. one must be actively engaged in
the business of making supervised
loans primarily pursuant to (4A
Ohda. Stat. 2001, section 3-5088:

¢ one must be actively engaged in
the business of muking pawnashop
loans pursuant 1o the Oklahoma
Pawnshop Act:

d. recommendations from certain en-
tities are required for appointment
of the three additional Commis-
sioners: one from the Qklahoma
Consumer Finance Association.
fnc., one trom the Independent
Firance Instituze, Inc.. and one
from the Oklahoma Pawnbrokers
Association. Inc.: and

e, ecach recommending entity is
required to submit twelve names
for comsideration 1o the Governor
within thirty days of a vacancy.

In summary, the Attorney General opined on
the five questions as follows:

i1y The term “at large members” used in
the context of appointing members to
the Commission as provided In 144
Okla. Stat, 200H . section 6-303. means
members who are not restricted by or
exclusive of any particular business
segment. district or region. However.
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i have verified the income amount provided by the Borrower by:

Salary.com

Other: specify [i.e. VOE, pay stubs]

1.S. Department of Labor

| have also discussed with the Borrower the items s/he has checked above, and have given him/her a completed copy of
this worksheet.

I certify under penalty of perjury that the above is true and correct.

Name of Mortgage Broker/Banker:

License Number:

By:

Signature . Date

Oklahoma Attorney General Opinion 07-12;...

the words “actively engaged in” and
“primarily.” when used to determine
the gualifications of the other three
additional members of the Commis-
sion, may have a number of different
applications depending on the facts and
circamstances of & particulay member.
Determining these qualifications is a
question of fact outside the scope of
an Attorney General's Opinion. See 74
Okla. Stat. 2001, section 18b{A)(5).

(2) tn making appointments to the Com-

mission, the appointment process.
including the qualifications required of
certain members to the Commission, as
set forth in $4A Okla. Stat. 2001 section
6-503, must be followed by the Gover-
not, with the advice and consent of the
Senate. No other statutory criterion for
appointment 1o the office s required

(Contitued from page 399)

in determining the gualifications of
members of the Commission.

(3} Once duly appointed, a change in a

member’s prefession or business ac-
tivity could disquatify him or her from
serving as a member of the Commis-
sion. Although all members of the Com-
mission are eligible for reappointment.
they still must possess the qualifications
required under 14A Okla. St 2001,
section 6-503, in order to be properly
reappointed.

(4} The Governor has the power (o remove

a member of the Commission under
the authority granted in 74 Okla. Star.
2001, section 2 or declare a vacancy
under 51 Okla. Stat. 2001, section 8
for the reasons stated in that section.
In addition. the Attorney General, a

district attorney of 4 person interested
in the position may nitiaie an action in
the nature of quo warranto to remove 3
member of the Commission under the
authority granted in 12 Okla. Stat. 2001,
sections 1532 and 1533.

{3y Once duly appointed. the members of
the Commission have the power and
authority to act in accordance with the
provisions of the U3C. The rules or or-
ders of the Commussion involving the
public interest and third persons, though
made by members who are not qualified
to hold office but act as de facto officers
uader color of title, are deemed valid,
binding and enforceable. See Hatfield
v, Jimerson, 365 P2d 980, 982 {Okia.
1961}

The Hefield court provided that "an “officer de Tacta’ is one
whose acts. though not those of & lawtud effices, the law. upon
principles of policy and justice. will hold valid so far as they
imvobve the interest of the pablic and thied persons, where the
* 0 # fanetions of the office are exervised by one who was in
the actual possession ef it under color of tile.”
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electronic comnerce; credit and debil cards: credit insurance: mortgage lending: auto finance: UCC case law and revisions: banking law; debt collection:
and bankrupiey. H vou would like to contribute to an article or research project, please contact the Editer of the Quarferly Report.
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